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The status of the Californian Ocean-Going Vessel
Auxiliary Diesel Engine Regulation has proved to be a
moving target in recent months. 

With effect from 1 January 2007 the regulation
required all ocean going vessels calling at Californian
ports to use Marine Gas Oil (MGO) or Marine Diesel
Oil (MDO) with 0.5% or lower sulphur content by
volume for powering diesel electric engines and diesel
auxiliary engines. The regulation was, however,
challenged on the basis that the Federal Clean Air Act
pre-empts regulations adopted by individual states and
that prior consultation with and authorisation from the
U.S. Environmental Protection Agency (EPA) was
required prior to implementation.

On 30 August 2007 an injunction was granted
preventing CARB from enforcing the regulations.
CARB appealed the decision and on 24 October 2007
the Ninth Circuit Court ordered a hold on the
injunction, thereby allowing CARB to enforce their
regulations pending the appeal. 

However, on 27 February 2008 the Ninth Circuit
decided the regulation was pre-empted by federal law.
CARB suspended enforcement of the regulation while
considering the next step, but subsequently appealed
and on 10 March, because the injunction had not
been reinstated, issued a Notice announcing its
decision to continue to enforce the regulation. 

The appeal failed and the injunction was reinstated.
Accordingly, on 7 May 2008 CARB issued a further
Notice stating that enforcement would be
discontinued. The Notice can be found at:

CARB now plans to submit a request to EPA for
authority to enforce the existing regulation. 

In the meantime, CARB encourages ship operators to
use 0.5% sulphur MDO or MGO within 24 nautical
miles of California to reduce the significant adverse
health impacts from human exposure to the air
pollutants emitted by ocean-going vessels in California
waters. 

Further details are available in an article by Naomi
Cohen (naomi.cohen@simsl.com) on the Steamship
Mutual website at:

California –
On Off
Enforcement
of CARB
Regulation

www.arb.ca.gov/ports/marinevess/documents/
Auxenforce050708.pdf

www.simsl.com/CARBReg0508.html

http://www.simsl.com/loss-prevention-and-safety-training.html
http://www.simsl.com/loss-prevention-and-safety-training.html


Parties to the International Convention
on Oil Pollution Preparedness, Response
and Co-operation 1990 (OPRC) are
required to establish measures for
dealing with pollution incidents, either
nationally or in co-operation with other
countries. A protocol to extend the
Convention to apply to pollution
incidents by hazardous and noxious
substances (HNS) was adopted in 2000
and entered into force in certain
countries, including the UK and Japan,
on 14 June 2007 (OPRC-HNS). 

Pursuant to the 2006 Japanese law
relating to the Prevention of Marine
Pollution and Maritime Disaster, with
effect from 1 April 2008, tankers over
150 gt carrying liquid HNS products,
including kerosene, naphtha, jet oil, gas
oil and noxious substances, when sailing
in certain specified areas in Japan (Tokyo
Bay, Ise Bay, Seto Inland Sea including
Osaka Bay) are required to have access 
to materials, equipment and experts
necessary for the prevention/elimination
of HNS spills. The Maritime Disaster
Prevention Center (MDPC) can provide
these and, in reality, in order to comply
with the requirement under this law it 
is necessary for owners to pre-contract
with MDPC. 

The 2006 law is similar to that applying to
tankers carrying persistent oil when calling
at Japanese ports. Owners must pre-
contract with MDPC in order to have
access to the appropriate response
equipment etc. MDPC is in effect acting as
a spill response organisation. The latest
MDPC contract has been reviewed by the
International Group. Unfortunately, it does
not conform with the Group’s guidelines
for OSRO contracts. 

As a temporary measure, and to allow
time for discussions with MDPC, the
International Group brokers have
arranged additional insurance to 
cover the increased liability, details 
of which can be obtained from the 
Club Managers.

Article by Colin Williams
(colin.williams@simsl.com)

Japan - New OPRC-HNS Regulations
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The Maritime Transportation Security Act of 2002
imposes an obligation on the US Coast Guard to
evaluate the effectiveness of anti-terrorism measures in
foreign ports and provides for the imposition of
conditions of entry on vessels arriving in the United
States from countries that do not maintain effective
anti-terrorism measures. 

Cuba is the most recent addition to a list of countries
deemed by the Coast Guard not to be maintaining
effective anti-terrorism measures. The list also includes
Iran, Syria, Indonesia (with some ports excepted),
Cameroon, Equatorial Guinea, Guinea-Bissau, Liberia, and
Mauritania. There are additional requirements for vessels
calling at US Ports that have visited listed countries.

Full details are given in US Coast Guard Port Security
Advisory (5-08) of 11 April 2008, the text of which
can be found on the Steamship Mutual website at: 

Advisories can be found on the USCG/DHS Homeport
website at:

Several additions/changes to this program have 
been made in recent months and, accordingly, 
the Homeport website should be monitored on 
a regular basis.

Article by Naomi Cohen (naomi.cohen@simsl.com)

US Ports -
Conditions 
of Entry

http://homeport.uscg.mil/mycg/portal/ep/home.do. 

www.simsl.com/USEntry0308.html. 
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In PNSL Berhad v Dalrymple Marine
Services the Court of Appeal of the
Supreme Court of Queensland analysed
the requirements for determining
whether the towing period had
commenced under the UK Standard
Conditions at the time of a collision
between a tug and a ship where the tug
was approaching to attend. A secondary
issue before the Court concerned
whether the limitation of the tugowners’
liability under the UK Standard
Conditions is rendered void by reason of
certain provisions of the Trade and
Practices Act 1974 (Cth) (“TPA”).  

The tug “Koumala” collided head-on
with the starboard side of the dry bulk
carrier “Pernas Arang” after suffering 
a steering failure when approximately
150 metres from taking up position
alongside the ship. The impact caused 
a significant dent to the hull plating 
of the “Pernas Arang”.  

Applying a “practical common sense”
approach, and approving Brandon J’s
analysis of the UK Standard Conditions in
“The Apollon”, the Court of Appeal ruled
that the trial judge was correct in
determining on the facts the “Koumala”

never reached “a point where she would
have been able to accept orders directly”.
Therefore, “towing did not commence”
and “the collision did not occur “whilst
towing” within the protection of the UK
Standard Conditions.”  

The Court also upheld the trial judge’s
finding that as a contract to provide
towage services was not a contract in
relation to the transportation of goods
within the meaning of s 74(3) of the TPA,
it was subject to a warranty implied into
the contract by s74 that the services
would be rendered with due care and skill.

It follows that ship owners ought to be
aware that suppliers of towage services
in Australia may seek to incorporate
terms limiting their liability to the costs of
the services provided as permitted under
s68A of the TPA.

This decision is discussed in more detail
in an article prepared by Gavin Vallely of
Holman Fenwick & Willan, Australia, for
the Steamship Mutual website at:

Australia - Tug Liability Under UK
Standard Conditions for Towage

www.simsl.com/
Koumala0508.html
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Website Articles

• Argentina - Farmers' Protests & Loading Delays -
Who Bears the Costs?
www.simsl.com/ArgentinaStrikes0408.html 

• California - Hull Husbandry Reports
www.simsl.com/CaliforniaHullHusbandry0308.
html

• POEA Revise Position on Nigeria
www.simsl.com/POEANigeria0208.html 

• South Africa - We Will Tow You Away
www.simsl.com/SAMSA0208.html

• Spain - Maritime Emergencies Evaluation Teams
www.simsl.com/SpainMEET0208.html

Circulars

• Bunkers Convention – “Blue Cards”

As highlighted in issue 10 of Sea Venture, the
International Convention on Civil Liability for Bunker Oil
Pollution 2001 (the “Bunkers Convention”) enters into
force on 21 November 2008. Registered owners of any
sea going vessel over 1000GT registered in a state party,
or entering or leaving a port in the territory of a state
party, will be required to maintain insurance which
meets the requirements of the Convention and to
obtain a certificate issued by a state party attesting that
such insurance is in force. The state-issued certificate
must be carried on board at all times. The regime
follows closely the well established liability and
insurance provisions which apply to oil tankers under
the Civil Liability Convention (CLC). Further details are
available on the Steamship Mutual website at:

www.simsl.com/Bunkers1207.html 

Club circular B.469 of April 2008 notified Members that
Clubs in the International Group will issue the required
Bunkers Convention “Blue Cards” to enable signatory
states to issue certificates from August 2008. The Club
will, therefore, issue these Blue Cards although
conditions apply in relation to war risks. Further
information is given in the circular which can be found
on the website at: 

www.simsl.com/Circulars-Bermuda/B.469.pdf 

Recent
Publications



For further information please contact:

Steamship Insurance Management Services Limited
Aquatical House,
39 Bell Lane, 
London E1 7LU. 
Telephone: +44 (0)20 7247 5490 and +44 (0)20 7895 8490 
Email: seaventure@simsl.com

Website: www.simsl.com
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